OFFICE OF THE GENERAL COUNSEL

MEMORANDUM GC 24-06 August 6, 2024

TO: All Regional Directors, Officers-in-Charge,
and Resident Officers

FROM: Jennifer A. Abruzzo, General Counsel

SUBJECT: Clarifying Universities’ and Colleges’ Disclosure Obligations under the
National Labor Relations Act and the Family Educational Rights and
Privacy Act

The National Labor Relations Board (NLRB or “Board”) has seen a significant increase in
student-workers at private colleges and universities exercising rights protected by the
National Labor Relations Act (NLRA)." The exercise of these rights often requires such
educational institutions to disclose student-related information to a labor union that
represents or seeks to represent those student-workers. In addition, the Family
Educational Rights and Privacy Act of 1974 (FERPA) protects the privacy of student
education records and personally identifiable information contained therein. This memo
provides guidance clarifying the requirements of NLRA and FERPA in cases involving the
duty to furnish information where both statutes may be implicated.

Brief Overview of Statutory Frameworks

Private universities and colleges (“institutions”) that employ student-workers are subject
to the NLRA, as “student assistants [and others] who have a common-law employment
relationship with their university are statutory employees under the [NLRA].”? Thus,
student-employees are guaranteed the Section 7 “right to self-organization, to form, join,
or assist labor organizations, to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection,” as well as the right “to refrain from any or
all of such activities.” Just like other statutory employees, student-employees may seek
representation either by means of a Board election or a demonstration that a maijority
support representation.* In connection with the processing of an election petition, an
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employer is required to furnish an employee list to the union generally upon a thirty
percent showing of interest.> When representation is sought outside of a formal Board
representation proceeding, an employer may voluntarily furnish such a list without a
threshold showing of interest, such as pursuant to a neutrality agreement.

Once voluntarily recognized or certified, a collective-bargaining representative is entitled
to information relevant and necessary to carry out its representational duties and
responsibilities, including bargaining for a collective-bargaining agreement and
processing grievances.® Information concerning terms and conditions of employment of
bargaining unit employees is presumptively relevant.” Where the information is not
presumptively relevant, the employer may still have a duty to furnish it if the union can
demonstrate its relevance.® Relevant information must be provided to the union in a timely
manner.®

When an employer asserts that relevant information requested by a union is confidential,
the Board balances the union’s need for the information against any legitimate and
substantial confidentiality interests asserted by the employer.'® When the assertion stems
from a state or federal law, the Board will consider that in its assessment of whether a
legitimate confidentiality interest exists.’” The employer has the burden to establish that
it has such a confidentiality interest and that this interest outweighs the union’s need for
the information.'? If established, the employer may not simply refuse to furnish the
requested information, but must timely seek an accommodation with the union that will
effectuate the union’s interest in obtaining the information.'® Thus, it is the employer’s
duty to offer the union a reasonable accommodation and bargain in good faith toward an
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agreement that addresses both parties’ interests.™ If the union is not satisfied with the
employer’s proffered accommodation, it is required to respond and explain why the
employer’s offer is insufficient, but it need not propose a precise alternative.' Where the
parties are unable to reach an accommodation, the Board will balance the parties’
respective interests and strike an accommodation “in light of proposals made during
bargaining.”'®

FERPA provides that institutions that are the recipients of federal funds under any
applicable program may not disclose “education records,” or personally identifiable
information” contained in such records, unless the student'® has provided prior written
consent or an exception applies.' Records maintained by such an institution constitute
“education records” if they “contain information directly related to a student.”?° Consent is
not required to disclose “de-identified” information?! or information an institution has
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records sought pursuant to a lawfully issued subpoena. 20 U.S.C. § 1232g(b)(2)(B); 34 C.F.R. §
99.31(a)(9). | do not plan to issue subpoenas in FERPA cases as | believe it is counter to our
mandate of promoting good faith collective bargaining, in addition to being administratively
burdensome to do so as a matter of course every time a union seeks FERPA-covered information.

20 20 U.S.C. § 1232g(a)(4)(A). FERPA regulations specify that records concerning a student-
employee “who is employed as a result of his or her status as a student are education records.”
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meaning of FERPA. /d.

21 34 C.F.R. § 99.31(b)(1). Records are considered “de-identified” if all personally identifiable
information has been removed and there is a “reasonable determination that a student’s identity
is not personally identifiable, whether through single or multiple releases, and taking into account
other reasonably available information.” /d.



designated as “directory information;” however, there are substantive and procedural
limitations on this latter exception.??

Guidance for Responding to an Information Request

Applying the above principles to those institutions to which FERPA applies, such
institutions must take certain steps, which are set forth below, to comply with their NLRA
obligations and, if applicable, their obligations under FERPA, upon receiving a request
for relevant information from a collective-bargaining representative that might implicate
FERPA.

First, the institution must determine whether the request seeks education records or
personally identifiable information contained therein. While many requests seek
information specific to individual student-employees, others may not. For example, a
benefit plan or workplace handbook that does not include any student information is
general in nature and would not constitute an education record. Because these
documents are not protected by FERPA, there is no confidentiality concern, and the
institution must produce such records in a timely manner. Even as to requests that seek
individual-specific data, the institution must consider whether the student-employee is
employed as a result of their status as a student.?? If the institution determines that some
or all the student-employees’ records at issue are covered by FERPA, the institution
should be prepared to explain why and substantiate with documentary evidence, if
available, that the student-employee is employed as a result of their status as a student
to the union and, if necessary, before the NLRB. Some examples of documentary
evidence include, but are not limited to, job announcements, employment contracts or
offer letters (in redacted form, if appropriate), and student-employment program
documents.?* The institution is required to make this showing for each job classification
the information request encompasses. If the union’s request concerns some records that
are not covered by FERPA, the institution must provide that information without delay,
even if FERPA applies to other parts of the request. For example, where a union
represents student-employees who are not employed as a result of their student status,

2220 U.S.C. § 1232g(b)(1); 34 C.F.R. § 99.31(a)(11); see 20 U.S.C. § 1232g(a)(5)(A) (defining
“directory information”); 34 C.F.R. § 99.3 (same); 20 U.S.C. § 1232g(a)(5)(B) (describing
conditions for disclosing directory information); 34 C.F.R. § 99.37 (same). In order for information
to be disclosable to third parties as directory information, the institution must have given public
notice of the categories of information which it has designated as directory information to students
and allowed a reasonable period of time for students to inform the institution that any or all of the
information designated should not be released without prior written consent. See 34 C.F.R. §
99.37.

2 For more information on this issue, see Trustees of Grinnell College, Case 18-CA-300972,
Significant Advice Memorandum dated May 25, 2023 (citing the definition of education records in
34 C.F.R. § 99.3(b) which excludes employment records unless the individual is employed as a
result of their status as a student).
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the institution would be required to provide information expeditiously because no
accommodative bargaining is necessary.

Second, if a request seeks information protected by FERPA, the institution must offer a
reasonable accommodation in a timely manner and bargain in good faith with the union
toward a resolution of the matter. For example, the parties may bargain over the process
for requesting written consents (e.g., whether electronically?® or by mail, whether
distributed by the employer or the union), the scope of the consent, the possibility of the
institution utilizing the process for designating the data as directory information to the
extent appropriate and permissible by law, and the acceptability of de-identified
information. Where a union does not possess the identities and/or contact information for
the student-employees in question, | have taken the position that proposing that the union
seek the FERPA consents, rather than the institution, is unreasonable and a violation of
the duty to bargain. For example, if a union learns that certain bargaining unit members
were paid late, files a grievance on behalf of all affected bargaining unit members, and
requests information about all affected employees, the union cannot be expected to seek
FERPA consents since only the institution can identify all of the individuals who were
impacted by the delayed payroll. On the other hand, if a union files a grievance concerning
the discipline of a single unit employee, whose contact information is known, it would be
reasonable to offer to produce information connected to that individual contingent on the
union securing a FERPA-compliant consent.

Third, if the parties reach an agreement over an accommodation, the institution must
abide by that agreement and furnish the records. If, however, the parties are unable to
reach agreement, the union may file an unfair labor practice charge and the Board will
strike an appropriate accommodation in light of the parties’ bargaining proposals. In
several cases presenting such circumstances, | have authorized issuance of a complaint,
absent settlement, and sought a Board order requiring the institution to seek the FERPA
consent, furnish the information in full as to student-employees who consent, and, if
possible, provide de-identified information for any employees who decline to grant
consent.

Facilitating the Consent Process

The frequency with which information requests require accommodative bargaining is
exceptionally high for institutions due to FERPA. To help facilitate an efficient process,
institutions to which FERPA applies may include the attached FERPA consent template
in paperwork to be completed by a student-employee upon onboarding of employment.
The Office of the General Counsel has engaged with the U.S. Department of Education
in the development of this consent form.

This template consent form, when signed and dated by the student-employee, would
permit an institution covered by FERPA to disclose to a union, consistent with FERPA,
any employment-related records of a student that are relevant and reasonably necessary

25 34 C.F.R. § 99.30(d) (setting forth requirements for consent “in electronic form”).
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for each stage of the representation process: organizing (e.g., pursuant to a neutrality
agreement), voluntary recognition or union election, and serving as representative (e.g.,
negotiating a collective-bargaining agreement and processing grievances). Furthermore,
it would permit a union to redisclose such records to third parties as reasonably necessary
for these purposes. Obtaining such consent when students begin employment would
reduce delay and obviate the need to seek students’ consent at the time a union seeks
to represent employees or submits an information request to carry out its representative
functions.

If an institution covered by FERPA chooses not to present such consent forms, on its own
initiative, at the time of students’ employment onboarding, the parties may bargain over
establishing a process to request consent once a union is recognized or certified. They
need not wait for the first information request to initiate such bargaining. For example, the
parties may agree to seek consent from current student-employees as well as new hires
during the onboarding process. And they may agree that the institution will provide de-
identified data (such as statistics or redacted information) relating to any students who
decline to provide consent, if possible.

| trust that this memorandum will help Regional Offices, institutions, and labor unions
understand their obligations under FERPA and the NLRA. As a reminder, Region 1 is
coordinating pending cases involving institutions of higher education, especially where
FERPA issues are raised. If Regions have questions about applying the principles set
forth in this memorandum in a specific case, they should consult with the Division of
Advice and copy Region 1.
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